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Request is hereby made for all records and written communications between the Banning Fire Marshall’s office and the City regarding the “Banning White House”. Time frame 2010 to present.

BACKGROUND


In an April 2011 phone conversation, Assistant Fire Marshall Doug Clark had mentioned to Pam Rein (Banning Informer field reporter) that he recently had prepared a “list” of issues that pertain to code compliance by the “Banning White House”.

In the course of the last few months, Mrs. Rein has attempted to secure a copy of the above document in a variety of ways : she has requested a copy of this “list” from the Assistant Fire Marshall Doug Clarke, from Chief Battalion Commander Jeff Stowells, from Cal Fire Headquarters in Sacramento and – verbally - from the Banning City Manager’s office -  each time without success. This is commonly referred to as “getting the run-around” and indicates that we may have poked into a “hornet’s nest”.

Last week, Mrs. Rein was advised telephonically by the assistant to the City Manager,  Danielle Savard, that the City will not release the “list” due to “pending litigation”.

The purpose of this “Request for Public Records” is to now file a final written request for this document and any others, as described above. However, due to the ongoing complications surrounding this matter, it only seems prudent to also provide the following brief discussion of the (rather simple) request.

“PENDING LITIGATION” EXEMPTION DOES NOT APPLY TO THE DOCUMENT(S)  SOUGHT

A search of Riverside Superior Court Records did not yield any results that appeared to indicate a pending legal action in this matter. For clarification of this issue please provide :

a. the case number of the litigation
b. the name of the parties  ( plaintiff(s) and defendant(s) )

c. the date the litigation became pending

According to a published opinion of the California Attorney General, records generated BEFORE a litigation commences are NOT exempt from disclosure under the “pending litigation” provision of Section 6254, (b) of the Public Records Act (PRA). 

“It has been suggested that since the term “pending” can mean “imminent” or “impending” (cf. Webster’s, op. cit. supra, at 1669), we should adopt a similar meaning of “pending litigation” for the purposes of subdivision (b) of the PRA and have it protect records generated by an agency before litigation actually commences. We decline to do so.”  71 Ops. Cal. Atty. Gen. 235 Disclosure of Records Pertaining to Litigation (1988)
By its very nature, any “list” would be created by the Fire Marshall in the periphery of  any litigation, and would subsequently form the basis for then commencing the litigation. It is inconceivable that any litigation could have commenced prior to the Fire Marshall establishing all the facts, here in form of said “list”.

Furthermore, it is important to note that the mere possibility of litigation at some time in the future does NOT create an exemption under the “pending litigation “ provision of Section 6254, (b) of the PRA.

“The legislative history of the PRA indicates that was not meant to “grant to [a] public agency the right to withhold information on the basis that litigation may occur at some time in the future.” (Final Report, op. cit. supra, at 9; emphasis added.) Thus, both the plain wording of the subdivision, and the indication of legislative intent found in its legislative history tell that subdivision (b) was never meant to exempt from PRA disclosure, records generated in the ordinary course of an agency’s business on the mere possibility of future litigation or a future claim being filed against it. [FN5]”   - source as above

DOCUMENT MUST BE RELEASED IN THE INTEREST OF PUBLIC SAFETY 

It is well known that the “Banning White House” is in a residential zoning, but is used commercially for public meetings, weddings, corporate and charitable events ( see their website http://banningwhitehouse.com). 

This type of use raises great concern for public safety and well being, for example fire safety and handicap access related issues. Because of this, each time members of the public attend events at the “Banning White House”, they unknowingly may play “Russian Roulette” with their personal safety. 

The requested document(s) presumably identifies these issues in detail and therefore pertains to the health and safety of every citizen. One would think that for this reason alone, the City of Banning would publish the requested “list” on their own initiative, or -  at a very minimum -  not fight its release upon request. 
By withholding a safety related document from the public, the City jeopardizes the health, safety and well being of the very citizens that it is supposed to protect. 

Therefore, in the interest of public safety alone, this document(s) must be released. 

 “OPEN GOVERNMENT” AND  PR CONSIDERATIONS

As a matter of public relations, the City should also be concerned about their public image and make every effort to conduct a policy of “open government”. Even if the City had the right to withhold this document (which is strongly disputed), they certainly have no obligation to withhold it. Doing so will only contribute to an already substantial level of public mistrust in City operations, as it would suggest a policy of “cover-up” and “favoritism” within City government. 

In summary, there is no reason whatsoever to withhold the document(s) requested.  Because of the seriousness of the issue and its significance to the general public, I am prepared to litigate this matter vigorously should this request not be met. 

